
Marta Nelson  
Samuel Feineh 
Maris Mapolski

February  
2023

A New Paradigm for 
Sentencing in the 
United States



Chapter 3: How Do We Change Course? Guiding 
Principles for Sentencing 
The crisis of mass incarceration is the result of a series of choices made 
over decades. To make new choices, we need new guiding principles, 
backed by evidence, that tie into foundational, though ignored, principles 
of liberty; lead us to more public safety; and tap into common experiences 
of seeking productive responses to harm. These principles must be built 
on the lived experiences of people who have served sentences and crime 
survivors. They must also resonate with constituents and decision-makers 
in statehouses throughout the country because they will be tested in 
the crucible of electoral politics, where the battle between new guiding 
principles and old rationales will be fought.

We propose three new guiding principles that should undergird discus-
sions and policy change on sentencing reform.

1	 Privilege liberty over incarceration as much as possible, building on 
the Constitution’s protections of this right. 

2	 Deliver more public safety based on evidence as to what actually 
creates strong, healthy, and thriving communities.

3	 Repair harm to survivors of crime so that their needs, and not 
rhetoric about retribution, are centered in our solutions. 

Guiding principle 1: Sentencing policy should privilege liberty over 
incarceration and thereby build racial justice 

The Constitution, despite its drafters’ originally limited conception of 
whom it was meant to benefit, provides strict parameters for when and 
how freedom—a fundamental right—may be abridged. Freedom shows 
up as its synonym “liberty” in the Preamble, as well as in the texts of the 
Fifth and 14th Amendments, and in the Declaration of Independence as 
an inalienable right to life, liberty, and the pursuit of happiness.144 Consti-
tutional law mandates that the government may not limit fundamental 
rights such as liberty without a “compelling purpose” and must use the 
least restrictive means to do so.145

Yet legislatures and courts have frequently departed from these precepts 
when establishing and interpreting carceral sentences in the past, and 
Black people have disproportionately borne the trauma of these decisions. 
But to seek racial justice in the criminal legal system must mean more 
than reaching racial equality—after all, states could achieve strict race 
equality by simply locking up as many more white people as is neces-
sary to achieve proportional parity with Black people. Justice requires 
a sentencing structure that is not focused on how many people can be 
incarcerated and why, but is based on a presumption that all people have 
a fundamental right to liberty that should be infringed only narrowly and 
for the most compelling reasons. 
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Racial biases infect every step of the criminal legal system, and there 
has been a consistent push, implicit or overt, to overpunish Black peo-
ple—from the choice of what behavior is criminalized to decisions to 
arrest and charge, seek or grant bail, or offer leniency instead of punish-
ment.146 A criminal conviction should not extinguish that presumption of 
freedom.147 Legislatures can choose to privilege liberty at the sentencing 
stage to serve as a backstop and safeguard. Using incarceration as a very 
last resort in the system and putting freedom on a pedestal—not to be 
knocked down except in the narrowest of circumstances—is an assertion 
of Constitutional principles to uphold fundamental rights for everyone 
and a step toward achieving racial equity.148 

Guiding principle 2: Sentencing must deliver actual, 
not performative, safety 

State actors rightly see delivering public safety as one 
of their most important roles. Yet, as demonstrated in 
Chapter 2, harsh sentencing does not deliver safety. 
Instead, state actors who privilege liberty in sentencing 
and design community-based sentencing as the default 
are delivering more public safety, not the expensive and 
harmful performance of safety that our current system of 
mass incarceration plays. 

Sentences to incarceration should be reserved for limited 
instances in which they actually deliver more public safety 
through a narrowly tailored use of time-bound restric-
tions of freedom for people who have demonstrated that 
if left in the community, they are likely to cause serious 
harm. (Chapter 6 on page 49 suggests legislative options 
for burden of proof and fact finding around this question 
at the time of sentencing.) But as discussed in Chapter 
2, our current system goes far beyond this, with long and 
harsh sentences for all types of offenses—regardless of 
the public safety impact. This remains true in 2022, when 
some states are doubling down on lengthy sentences to 
address a multi-year rise in gun violence in many parts of 
the country co-occurring with the COVID-19 pandemic.149 Yet increasing 
jail and prison sentences is a poor crime deterrence strategy, as noted 
in Chapter 2. Instead, jurisdictions should invest in violence prevention 
strategies, among them promising community-based violence interven-
tions such as violence interruption, hospital-based interventions, and 
group violence interventions, which are collaborations among community 
leaders, service providers, and law enforcement.150 And the best crime 
prevention solution of all? To invest in the services, resources, and sup-
ports that help communities to flourish and thrive, especially after the 
devastation of the pandemic.151 

Sentences to 
incarceration should 
be reserved for limited 
instances in which they 
actually deliver more 
public safety through 
a narrowly tailored 
use of time-bound 
restrictions of freedom 
for people who have 
demonstrated that if 
left in the community, 
they are likely to cause 
serious harm.
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Guiding principle 3: Sentencing should repair harm to victims 

For decades, policymakers have justified long carceral sentences as the 
retribution or “just deserts” wanted by crime survivors.152 Pushing for 
long sentences as “justice” for a crime survivor presupposes a zero-sum 
game: that the survivor’s pain cannot be answered unless the responsible 
party is severely punished by losing their freedom. But survivors tell a 
different story. By a margin of 3:1, survivors of crime prefer holding people 
accountable through more proactive measures like rehabil-
itative programming, mental health treatment, drug treat-
ment, community supervision, or community service, rather 
than prison sentences.153 Many survivors of crime come 
from communities that have borne the brunt of violence 
and disinvestment and know the criminal legal system—
including jails and prisons—well.154 Prison sentences are 
reactive, not proactive, and they don’t do anything to help 
the person harmed other than to remove the person who 
did the harm from society.155 Moreover, the experience of 
incarceration can be violent and damaging, and jails and 
prisons have failed miserably to keep survivors of crime and 
other people safe.156 

There is another way: when a person violates the law or 
harms another person, they should follow it with repair—
actions by that person to acknowledge and address the 
harm. Repair protects against the risk of future harm by 
creating a process that is mutually beneficial to the party 
who inflicted the harm and the party who was harmed, who 
agree on a set of actions the responsible party must take to 
repair the harm and restore trust.157 Repair and reconcilia-
tion processes such as restorative justice aren’t limited to 
small grudges and slights—they can be deployed for major 
breaches of trust and serious harm, with the expectation 
that more reparative and rehabilitative work must be done 
depending on the seriousness of the harm.158 

Sentencing laws can be changed to make repair and safety the operative 
principles for both setting the range of sentencing options at the legisla-
tive level and the specific sentence at the individual level. The question at 
sentencing would not be how many months or years of incarceration are 
needed to restore the moral balance, but what process and actions—such 
as listening, apology, restitution, and service—are needed to help repair 
the harm to the specific survivor of crime (if there is one) or to society and 
to help the person grow and change so that they are less likely to harm 
others.159 This process of restoration and reinvention is hard work— 
requiring more action and effort from the person sentenced than enduring 
punishment or retribution and with better long-term outcomes for safety 
and overall community well-being.160 

Repair protects 
against the risk 
of future harm by 
creating a process 
that is mutually 
beneficial to the 
party who inflicted 
the harm and the 
party who was 
harmed, who agree 
on a set of actions 
the responsible 
party must take to 
repair the harm and 
restore trust.
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Chapter 4: Seven Sentencing Proposals to Help 
End Mass Incarceration
Congress and state legislatures can take steps immediately to advance 
sentencing reform that privileges liberty to deliver racial equity, more 
public safety, and restorative justice. This chapter outlines seven legisla-
tive changes elected officials can adopt that represent a paradigm shift 
from the sentencing status quo, most certainly, but are already in the 
political discourse. They are the place to start to significantly reduce our 
prison population and demonstrate how foregrounding liberty, evidence- 
based safety, and repair can work in practice. If enacted, these reforms 
will significantly reduce racial disparities by promoting more freedom over 
confinement. They will advance safety by moving people out of prison 
who pose little danger or threat to any person or the community and will 
build the statutory framework currently lacking to make community- 
based sentencing the norm. Finally, these reforms promote repair over 
retribution by scaling back on punishment for punishment’s sake and 
providing opportunities for the person sentenced to demonstrate repair 
for the harm they have caused. In order of their decarcerative impact (see 
Chapter 5), the reforms are 

	› set a maximum prison sentence of 20 years for adults and 15 years for 
young people up to age 25;

	› allow people to earn one day off their sentences per day of positive 
behavior; 

	› remove prior conviction enhancements; 

	› abolish mandatory minimums;

	› allow any crime, regardless of severity, to be considered for a 
community-based sentence; 

	› create a second-look sentencing review; and 

	› mandate racial impact statements for crime-related bills.

We provide more depth on each of the seven proposals below, with 
proposed language for legislation where possible.

1. Set a maximum prison sentence of 20 years for adults and 15 years 
for young people up to age 25 

The Sentencing Project, which has studied the issue of excessive sen-
tencing for more than 30 years, proposes a maximum of 20 years of 
incarceration for the most serious of crimes—those that currently carry 
life or life without parole sentences, such as murder.161 The rationale is 
that at 20 years, these prison sentences have served whatever safety, 
retributive, or incapacitation purpose they may once have had. In the 
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rare instance of an ongoing safety threat, an expert review board can 
assess the case and order continued incarceration under civil commit-
ment if such a threat is confirmed.162 This is similar to Norway’s sentenc-
ing scheme, where the maximum sentence for the most serious crimes 
is 21 years; however, the state may extend that term 
of detention in increments of five years based on a 
showing by the prosecutor that the person continues 
to pose an ongoing safety threat and that the sen-
tence is insufficient to protect society.163 

Vera supports the Sentencing Project’s evidence- 
based proposal and suggests a refinement that people 
who are tried as adults but whose crime of conviction 
occurred before they turned 26 have their maximum 
term capped at 15 years. This reduced maximum 
recognizes that this age group had a reduced level of 
culpability due to greater impulsivity and receptivity to 
peer influence at the time of the unlawful behavior and 
a high likelihood of marked development, growth, and 
change as they exit their late teens and early 20s.164 

We propose that states adopt the following draft lan-
guage for capping maximum sentences at 20 years (15 
for people under 26) for the most serious felonies, such 
as Class A felonies, and create descending maximums 
for each class of less serious offenses, such as Class 
B, C, D, and E felonies.165 Capping maximums for these 
less serious offenses is necessary because without 
such intermediate limits, sentences for a wide range of 
less serious behavior could nonetheless cluster at the 
absolute maximum sentence due to the United States’s 
traditional heavy-handedness in sentencing. The follow-
ing proposed language draws from the American Law 
Institute’s Model Penal Code for sentencing Section 
6.06 (see sidebar), which likewise calls for increasingly lower caps for each 
class of felony, but doesn’t express a firm opinion about what those caps 
should be.166 We chose relatively low maximums in line with our guiding 
principle that privileges freedom as much as possible.

2. Allow people to earn one day off their sentences per day of positive 
behavior

The vast majority of states and, to a lesser extent, the federal govern-
ment, have long recognized the power of giving incarcerated people the 
ability to earn time off their sentences for positive behavior while incar-
cerated, a practice known as “good time.”167 The scheme offers people 
some agency, however limited, in determining when they will go home 
by rewarding their efforts to follow institutional rules and participate 
in required programming. Even more powerfully, “earned” or “merit” 
time facilitates one of sentencing’s most important goals—repairing 

Sentence of Incarceration

(6) A person who has been convicted of a felony 
may be sentenced by the court, subject to the 
appropriateness of a carceral sentence of any 
length in the person’s case, to a term of incar-
ceration within the following maximum terms:

(a) in the case of a felony of the first degree, 
the term shall not exceed 20 years, except 
if the felony of which they were convict-
ed occurred when they were under 26, in 
which case it shall not exceed 15 years; 

(b) in the case of a felony of the second de-
gree, the term shall not exceed 10 years;

(c) in the case of a felony of the third degree, 
the term shall not exceed five years;

(d) in the case of a felony of the fourth degree, 
the term shall not exceed three years; 

(e) in the case of a felony of the fifth degree, 
the term shall not exceed one year.
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harm—by incentivizing extra efforts such as volunteering; participating 
in education, voluntary treatment, and therapy offerings; and providing 
mentorship while behind bars.168 

States take a variety of approaches to such earned time credits, some 
offering as much as 70 percent off a sentence, others no more than 8 per-
cent, and a few none at all.169 One constant is that good time is consistent-
ly limited for people convicted of violent offenses, playing into tired and 
harmful narratives that long sentences produce safety and that retribution 
takes priority over repair. Recent good-time reform efforts—like Louisi-
ana’s 2017 Public Act 280, which created good-time earning rates of 65 
percent off of one’s sentence for nonviolent offenses and 30 percent off for 
first-time violent offenses, and Illinois’s 2019 SB 1971, which didn’t pass 
but sought to increase good-time sentencing reductions from 0 percent to 
25 to 28 percent for the most serious offenses and from 25 to 35 percent 
for other serious offenses—fall short in reaching the goal of repair.170 

We propose that states consider an earned time provision of a day for 
a day—that for each day a person maintains a positive disciplinary and 
programming record, they earn a day toward freedom. States must guard 
against documented racial disparities in issuing disciplinary tickets to 
equitably implement this reform.171 An example of how to draft a day-for-
day good-time earning comes from Illinois’s existing law, which already 
permits such an earning rate for many convictions, but carves out all se-
rious offenses as well as several drug offenses. Without these carveouts, 
the bill would read as follows: 

3. Remove extensions of sentences based on prior convictions

Most states have prior conviction enhancements, which increase the 
probability and length of prison sentences for each felony conviction a 

The Department of Corrections shall prescribe rules and regulations for awarding 
and revoking sentence credit for persons committed to the Department. Sentence 
credit shall be awarded for the following: 

(a) Successful completion of programming while in the custody of the Department;

(b) Compliance with the rules and regulations of the Department; or

(c) Service to the institution, service to the community, or service to the State.

For all offenses, the rules and regulations shall provide that a person who is serv-
ing a term of imprisonment shall receive one day of sentence credit for each day of 
their sentence of imprisonment or recommitment. Each day of sentence credit shall 
reduce by one day the person’s period of imprisonment or recommitment.172
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person has on their record.173 Their use is so common that we fail to even 
question their value, justification, or utility. Yet sentence enhancements 
based on prior conviction history are deeply problematic on at least three 
grounds: they do not promote safety, they are one of the major drivers 
of racial disparities in sentencing, and they punish people 
disproportionately for their behavior. 

	› Safety. Policymakers often support prior record enhance-
ments by using a deterrence argument: they claim that 
people will be deterred by knowing that if they commit a 
crime again, they will be punished more severely.174 But 
increasing the severity of punishment based on a person’s 
previous convictions does not effectively deter future 
criminal behavior.175 (See Chapter 2, Fact 1, on page 23.) 
Some argue for enhancements on incapacitation grounds 
because people have “proven” themselves incapable of 
living safely in the world. But such wholesale warehous-
ing of people based on a wide range of prior convictions—
ranging from theft, drug, motor vehicle, and violent 
offenses—is an extravagantly wasteful and traumatic way 
of attempting to achieve safety.176 People who engage in 
repeated acts of serious harm—the 1 to 5 percent subset 
of the people who have committed violence (see Chap-
ter 2, Fact 5, on page 29)—are perhaps the intended 
focus for proposed incapacitation, but there are far more 
targeted ways to address these people, such as requiring 
specific findings of patterned harm at sentencing to ex-
tend sentences, as opposed to indiscriminately doing so 
for everyone based on prior records. (For a discussion of a 
proposed sentencing structure that considers such a pat-
tern of harm in setting incapacitative sentences, see Chapter 6 on page 
49.) Prior convictions play a very limited, if any, role in most European 
countries.177 In the United Kingdom, for example, which allows for some 
consideration of prior convictions, they play a role only to the extent that 
they are “recent” and “relevant” to current conduct.178 

	› Racial disparities. Because of racist arrest and conviction practic-
es, Black people are more likely to have conviction histories, which in 
turn results in sentences to more time in prison than white people.179 
In Minnesota, for example, data gathered over a decade in the early 
21st century showed that Black people were almost 50 percent more 
likely to receive a prison sentence, and “well over half of this racial 
difference is due to [B]lack individuals having higher criminal history 
scores” that affect their potential sentences under the state’s sentenc-
ing guidelines.180 In a separate study of 2012 sentencing data from four 
states, roughly half of the racial disparity in sentencing Black people 
to incarceration was directly attributable to their higher conviction 
history scores.181 Besides being more likely to receive a sentence at all, 
they then served sentences that were 10 percent longer than those of 
similarly situated white people.182

Enhancements 
based on prior 
conviction 
history are deeply 
problematic on at 
least three grounds: 
they do not promote 
safety, they are one 
of the major drivers 
of racial disparities 
in sentencing, and 
they punish people 
disproportionately 
for their behavior.
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	› Disproportionate punishment. Enhancing a new sentence because 
of a person’s past conviction causes a person to pay again for the past 
crime.183 Moreover, if a sentence is supposed to repair the harm caused, 
that harm is no greater by virtue of the fact that the person has prior 
convictions; the cost to the person harmed no higher.184 

The only just solution is to simply delete prior record enhancements from 
each state’s criminal code and put in prophylactic language that would 
forbid them from being added, such as this language adapted from the 
Western Australia criminal code: “A sentence may not be aggravated by 
the fact that [a person] has a [conviction history].”185

4. Abolish mandatory minimums

All 50 states, the District of Columbia, and the federal government re-
quire a judge to order a set minimum period of incarceration if a person 
is convicted of certain crimes.186 But mandatory minimums, as discussed 
earlier, rely on ineffective deterrence theory or are purely punitive, rather 
than delivering true public safety. As such, mandatory minimums send 
a political message of being “tough on crime” without actually affecting 
crime rates, and—practically speaking—give prosecutors tremendous 
power in plea bargaining.187 They also limit judges’ discretion to consider 
a person’s individual circumstances and promote repair. As such, there is 
growing discourse about abolishing mandatory minimums and requiring 
prosecutors and judges to wrestle with the appropriateness of incarcera-
tion in each case, as well as the length of any carceral sentence.188 

States can remove all mandatory minimums by simply adding a blanket 
statement to their penal codes. The language in the Model Penal Code is 
one example: 

Another approach is to review existing statutes and delete each refer-
ence to a set minimum period of incarceration per crime or class of crime 
(Class A felony, Class B felony, Class C felony, drugs, etc.) and replace it 
with a more general statement that a judge may sentence someone to in-
carceration up to the maximum period of incarceration. In 2021, after sim-
ilar legislation had failed in previous legislative sessions, California passed 
SB 73, eliminating mandatory minimum sentences for most convictions 

6.11 “Sentence of Incarceration” 

(1) A person convicted of a crime may be sentenced to incarceration as authorized 
in this Section [ ] . . .

(8) The court is not required to impose a minimum term of incarceration for any 
offense under this Code. This provision supersedes any contrary provision in 
the Code.189
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for drug sales.190 New Jersey’s legislature attempted to pass a similar bill 
in the 2020 and 2021 legislative sessions, but the governor ultimately 
vetoed both attempts.191 In 2017, federal legislation was introduced that 
would have repealed mandatory minimums for federal drug crimes, but 
the bill did not pass.192 

5. Allow any conviction, regardless of severity, to be considered for a 
community-based sentence, including restorative justice 

Alternative to incarceration programs—known as ATI—are community- 
based programs, often accompanied by a term of probation, that a 
person must participate in instead of being sentenced to incarceration.193 
ATI programs can, and do, serve people charged with violent offenses, 
providing support so that they can safely engage in treatment and repar-
ative programming in the community.194 An example of such a program is 
New York’s Common Justice, which enrolls young people facing assault 
and robbery charges in a restorative justice alternative to incarceration 
program.195 However, many states do not give judges the discretion to 
send people to ATI programs if it is their second offense or if they are 
facing charges involving violence.196 These limits are not grounded in the 
data, evidence, or research and are simply a result of the same political 
forces that drive much of sentencing and criminal justice policy. To be 
sure, community sentences for the most serious crimes, such as homi-
cides, will likely be the exception rather than the rule, but it is possible to 
imagine a fact-specific scenario in which all three guiding principles of 
liberty, safety, and repair can be satisfied by such an outcome. To make 
the change, a jurisdiction would simply remove the excluded crimes from 
statutes that prescribe alternatives to incarceration. Model legislation 
could read as follows: 

When designing and implementing ATI programs, state actors should 
recognize that community sentences burdened with requirements of 
reporting, drug testing, curfews, and restrictive movements also deprive 
people of liberty and that sanctions for violations of these conditions 
are an increasing driver of state prison incarceration—almost half of all 
admissions to jail and prison are for technical violations of probation and 
parole.197 Jurisdictions that have undergone probation reform to shift 

If the court determines that an alternative sentence is appropriate, it shall waive 
imposition of a carceral sentence within the standard sentence range and impose an 
alternative community-based sentence with or without conditions. The sentencing 
court may consider any person for an alternative sentence, regardless of the crime of 
conviction. In determining whether an alternative sentence is appropriate, the court 
may consider factors such as whether the person and the community will benefit 
from the use of the alternative, and whether the person can safely remain in the 
community for the duration of the community-based sentence.
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toward a light-touch approach have seen promising results: for exam-
ple, beginning in 1996, New York City shifted supervision of all low-risk 
probation clients to an electronic kiosk system, only requiring in-person 
supervision under specific circumstances.198 Rearrest rates among both 
high- and low-risk clients declined after the city expanded 
the kiosk program.199

6. Create a “second-look” sentencing review 

Second-look laws allow courts to reexamine a sentence 
after a person has served a period of time—10 to 15 years in 
most iterations—to determine if the sentence still serves its 
original purpose.200 Ever since the American Law Institute 
proposed the second-look concept in the 2009 Model Penal 
Code, such laws have increasingly become a viable way to 
reexamine needlessly long sentences and send people home 
from prison who can safely return to the community.201 

In the 2021 legislative session, second-look bills were intro-
duced in 14 states; three, in Illinois, Maryland, and Oregon, 
passed.202 The less restrictive versions of these bills allow 
incarcerated people to petition for relief; more restrictive 
versions reserve the petition power to district attorneys 
or the courts.203 For example, in 2017, the District of Co-
lumbia passed the first petitioner-initiated second-look 
law for incarcerated people who committed the unlawful 
behavior before the age of 18; Maryland’s 2021 law follows 
a similar path.204 In 2019, U.S. Senator Cory Booker in-
troduced a federal second-look bill that would allow a person serving a 
lengthy federal prison sentence to petition for resentencing after 10 years 
if the person does not present a danger to the safety of any person or the 
community and resentencing is in “the interest of justice.”205 California’s 
prosecutor-led second-look law in 2018 follows the more restrictive path, 
and Washington’s 2020 and Oregon’s 2021 legislation are similar.206 
Second-look resentencing can also be instituted judicially, as evidenced 
by the 2022 New Jersey Supreme Court decision that the state constitu-
tion’s prohibition on cruel and unusual punishment prohibits people under 
the age of 18 from being held more than 20 years without the opportunity 
to seek resentencing.207

Although second-look bills are a critical step toward reducing the number 
of people currently incarcerated, they can suffer from the same political 
pitfalls as parole boards and other entities that exercise discretion. For 
example, the California prosecutor-led second-look law that passed in 
2019 has thus far resulted in about 100 releases in a state with a daily 
prison population of nearly 100,000 people.208 The District of Columbia 
bill, along with its later expansion to encompass people who were con-
victed of offenses that occurred up to age 26, has a better track record, 
with 67 people released in five years in a jurisdiction that has a daily in-
carcerated population of around 1,400.209 District of Columbia judges are 

Although second-
look bills are a 
critical step toward 
reducing the number 
of people currently 
incarcerated, they 
can suffer from 
the same political 
pitfalls as parole 
boards and other 
entities that 
exercise discretion.
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appointed, not elected, and thus may feel more freedom from the political 
ramifications of granting resentencing petitions.210 

A model second-look bill, drawing on the District of Columbia’s second- 
look act, but setting the look-back period at 10 years instead of 15 and 
removing the age-limited consideration, is contained in note 213.211 

7. Mandate racial impact assessments for crime-related bills

Racial impact assessments (also called racial impact statements) eval-
uate the cost in racial disparities of proposed criminal justice legislation, 
just as fiscal impact assessments measure their cost in dollars.212 Requir-
ing these statements acknowledges that most legislation that creates 
new crimes or makes sentences harsher likely exacerbates racial dispar-
ities and forces legislatures to see this data and determine whether to 
change course in light of it.213 Otherwise, once behavior is criminalized or 
sentences are made more severe, these actions are exceedingly difficult 
to reverse.214 

Racial impact assessments vary in breadth and depth and are currently 
used in just nine states.215 In 2008, Iowa passed the first and most expan-
sive list of what actions must be modeled: a racial impact statement must 
be attached to “any bill, joint resolution, or amendment which proposes 
a change in the law which creates a public offense, significantly changes 
an existing public offense or the penalty for an existing offense, or chang-
es existing sentencing, parole, or probation procedures.”216 While Iowa’s 
racial impact statements attach by mandate, other states use different 
mechanisms, and the process for requests differs widely between the 
states.217 States also differ in the data they collect and report. In New 
Jersey, racial impact statements must report a proposed bill’s estimat-
ed impact on “racial and ethnic minorities” and juvenile jail and prison 
populations as well as the “anticipated effect . . . on public safety in racial 
and ethnic communities in the State and for victims and potential victims 
in those communities.”218 In Oregon, racial impact assessments must 
include an “estimate of how the proposed legislation would change the 
racial and ethnic composition of those likely to be convicted of a criminal 
offense created or modified by the proposed legislation.”219 And in Min-
nesota, the Sentencing Guidelines Commission conducts racial impact 
statements only on bills that will impact felony prison populations.220 
However, no state requires legislators to take any action even if racial 
disparities are predicted.221 

States should adopt more proactive requirements for racial impact state-
ments that (1) automatically attach to all new or existing legislation that 
has an impact on prison, jail, and community supervision populations; (2) 
collect rigorous data on racial disparities through clear definitions and 
standards; and (3) require legislators to amend or withdraw proposed leg-
islation that would result in racial disparities.222 Legislators in Arkansas 
introduced a bill in 2013 that would have done all three, had it passed.223 
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Chapter 5: Modeling Sentencing Reform 
Impact: How Five Recommendations Would 
Reduce the Federal Prison Population 

To illustrate the decarcerative effect of Vera’s proposed 
reforms, Vera modeled the estimated impact on the only 
publicly available dataset that contained individual-level 
sentencing data for analysis: that of the federal prison 
system. We modeled what the federal prison population 
would have been in 2016 had these reforms been in effect 
10 years earlier. Vera did not attempt to analyze future 
prison sizes because that would require us to estimate un-
known events, such as prison admissions over the next 10 
years. Instead, Vera analyzed publicly available data from 
the U.S. Sentencing Commission and created an estimated 
baseline of who was in federal prison from 2006 to 2016. 
Researchers then modeled the effect of each proposed 
reform, singly and combined. The researchers compared 
these results to the baseline number of people in prison 
to estimate the reforms’ decarcerative effects. Based on 
available data, Vera was able to model five of the seven 
proposals; we did not model second-look bills or racial 
impact requirements. If state-level data should become 
available, we will model these reforms on states across the 
political spectrum as well, especially since they constitute 
84 percent of the national prison population, including the 
majority of people incarcerated 
for violent charges.224 

Taken together, Vera found 
that these five reforms, if 
implemented in 2006, would 
have reduced the 2016 federal 
prison population from 176,707 
people to an estimated 38,122. 
Two specific reforms together 
would have reduced the prison 
population by 55 percent (indi-
vidually accounting for approx-
imately 30 percent each): (1) 
capping sentences at 20 years 
for the most serious crimes and 
lowering lesser offense maxi-
mums proportionately and (2) 
allowing incarcerated people to 
earn good time at a day for a day. 

The overall impact 
of the reforms, 
taken together, was 
a decarcerative 
impact of 78 
percent. In short, 
had these reforms 
been in place for the 
prior 10 years, the 
U.S. federal prison 
population would be 
just 22 percent of 
what it is today.

FIGURE 3

Federal prison population reduction, 10 years after implementation

Total reform package

Sentencing caps

Good-time reform

Remove criminal history

No mandatory minimum

More eligible for probation

78%

32%

28%

12%

3%

Note: U.S. Sentencing Guidelines Manual pt. A §1.4(h) (“The Commission has established 
a sentencing table that for technical and practical reasons contains 43 levels”).

Source: Vera Institute of Justice analysis.
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Sentencing caps could reduce the federal prison population 
by 32 percent

Capping sentences in the manner Vera proposes would substantially re-
duce median sentence lengths. If such a policy had been applied in 2006, 
the reduced sentence lengths would have led to a 32 percent reduction in 
the federal prison population over 10 years. This is illustrated in Figure 4. 
The first two columns show the percentage of cases in Vera’s sample that 
fall into six groupings of crime severity (with one being the lowest level of 
severity).225 The next column shows the median sentence, in months, in 
the historic sample for cases within each group. The final column shows 
the much smaller sentence that would be given to those cases under 
Vera’s proposed reform.

Good-time reforms could reduce the federal prison population 
by 28 percent 

The maximum good-time reduction available from 2006 to 2016 (and, es-
sentially, today) was 13 percent. For the proposed reform, Vera assumed 
a 41 percent reduction off of a sentence.226 This difference led to a 28 
percent reduction in the federal prison population in Vera’s sample. 

Eliminating sentencing enhancements for conviction histories and 
mandatory minimums could reduce the federal prison population 
by 12 percent and 9 percent, respectively

Eliminating sentencing enhancements based on prior conviction histo-
ries and mandatory minimums, by contrast, did not have as large of a 
decarcerative effect as the prior reforms. A policy to remove sentence 
enhancements based on conviction history would have led to a 12 percent 
reduction in the federal prison population over 10 years, and ending 
mandatory minimums would have produced a 9 percent reduction. 

FIGURE 4

Comparative sentencing by severity of crime

1–11 34% 4 0

12–25 55.6% 23 8

26–32 8.1% 63 22

33–36 1.4% 94 36

37 and higher .8% 157 60

Murder .1% 164 120

Crime severity, from low 
to high, from the U.S. 
Sentencing Guidelines 

Percentage 
of cases

2006–2016 
historical median 
sentence (in months)

Reform median 
sentences
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The relatively modest decarcerative effect of removing conviction history 
enhancements reflects the fact that some prior convictions are already 
removed from consideration when federal sentencing guidelines are used 
to calculate conviction history scores. The guidelines screen out prior 
convictions beyond 10 to 15 years, depending on the offense, as well as 
prior convictions for enumerated petty offenses such as disorderly con-
duct and trespassing. Even though about three-quarters of people in 
Vera’s data set sentenced under the federal system had at least one prior 
conviction, a plurality of Vera’s sample fit into the lowest conviction his-
tory category and thus did not experience enhancements based on prior 
convictions.227 For a fuller breakdown of conviction history scores used by 
Vera in its calculations, see Appendix B on page 57.

As for mandatory minimums, eliminating them in this federal sample 
had a relatively small decarcerative impact for two reasons. First, most 
people in the federal system in the research sample (72 percent over the 
10-year period of the sample) were not sentenced to a mandatory mini-
mum. Second, the U.S. Sentencing Commission has set the recommended 
sentencing ranges slightly above the mandatory minimum for offenses for 
which mandatory minimums apply, so that if the guidelines sentence were 
adjusted downward for cooperation with the authorities or other reasons, 
the resulting sentence would not be lower than the mandatory minimum.228 
This means that if mandatory minimums were eliminated in a sentencing 
guidelines jurisdiction like the federal system, the legislature would need to 
instruct the sentencing commission to likewise lower the guideline ranges 
for recommended sentences because sentences are set off of that range.229 

Two reforms—eliminating mandatory 
minimums and eliminating prior convic-
tions from sentencing consideration—
have the biggest impact on reducing 
racial disparities

Two reforms described previously that had 
a relatively smaller decarcerative effect 
had, nevertheless, the greatest impact on 
racial disparities: removing prior convic-
tion enhancements (the impact was 40 
percent greater for the Black population, 
which declined by 14 percent, compared to 
the white population, which declined by 10 
percent) and removing mandatory mini-
mums (the impact was 57 percent greater 
for the Black population, which declined 
by 11 percent, compared to the white pop-
ulation, which declined by 7 percent).230 

Removing conviction history as a basis 
for enhanced sentencing and punishment 
had a substantial racial impact because, 

FIGURE 5

Federal prison population reduction 10 years after 
implementation, by race

Setencing caps

Good-time reform

Remove criminal history

No mandatory minimum

More eligible for probation

Source: Vera Institute of Justice analysis.

Black White

27%

34%

27%

28%

14%

10%

11%

7%

2%

4%
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as noted before, people from marginalized communities are more likely to 
have had previous arrests and convictions as a result of overpolicing and 
overenforcement. These conviction histories are also more likely to result 
in prior incarceration, which is the driving force for calculating sentencing 
enhancements based on conviction history under the federal sentencing 
guidelines.231 The finding that eliminating mandatory minimum require-
ments would have a significant racial impact is consistent with research 
that shows that Black people are more likely to be charged with mandatory 
minimum-bearing crimes than white people.232 

Good-time reforms and reducing mandatory minimums have a greater 
impact on younger people than older people

Finally, reducing mandatory minimums and reforming good-time calcula-
tions have a greater impact on reducing the number of people ages 18 to 
25 serving time in federal prisons than any other age group. 

This is because people ages 
25 and under received shorter 
sentences overall than people 
who were older; thus, the 
effect of significantly reduc-
ing sentences due to good-
time earning was more fully 
realized in the 10-year period 
examined for younger people 
than for older groups that had 
longer sentences. As for the 
mandatory minimum effect, 
young people with mandatory 
minimum sentences had lon-
ger sentences than what the 
guidelines would have rec-
ommended in 51 percent of 
cases versus in 31 percent for 
other age groups. Thus, re-
moving mandatory minimums 
resulted in shorter sentences 
for this group more than it did 
for the older age groups. 

In conclusion, Vera’s modeling 
illustrates how reducing the 
amount of time that a per-
son is required to serve—by 
lowering maximums and increasing opportunities to earn time off, among 
other strategies—can significantly reduce a jurisdiction’s prison popula-
tion, dropping it to 20 percent of its recent levels. How this much smaller 
system might be used to produce more safety and facilitate repair is the 
subject of the next chapter.

FIGURE 6

Federal prison population reduction 10 years after 
implementation, by age

Sentencing caps

Good-time reform

Remove criminal history

No mandatory minimum

More eligible for probation

25 and under 26 to 50 Over 50

31%
32%

35%

27%
28%

31%

10%
12%

8%

13%
8%

6%

4%
3%

4%

Source: Vera Institute of Justice analysis.
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Chapter 6: An Aspirational Sentencing Scheme

Our overreliance on incarceration after conviction is a choice, not a 
necessity. Its consequences are self-evident—from fueling mass incar-
ceration to perpetuating racism in the criminal legal system. Moreover, as 
discussed in Chapter 3 on page 34, excessive incarceration does not yield 
more safety or repair. 

Although Vera’s seven recommendations for sentencing 
reform can counter the excesses of current sentencing 
policies and practices, the United States can and should 
do more. We need a holistic, prophylactic approach to 
sentencing that presumes sentences will be served in the 
community except in very limited circumstances. This 
reorientation is necessary in order to undo the push in this 
country to overpunish our residents, particularly people of 
color. Vera calls this the “North Star” of sentencing reform, 
recognizing that it is ambitious and beyond what any juris-
diction in this country has done so far. A North Star sen-
tencing system requires legislatures to do the difficult work 
of wrestling with whether incarceration, which constrains 
the fundamental right of liberty, serves any compelling 
state purposes. If the state does identify such purposes, it 
must ensure that carceral sentences are narrowly tailored 
to serve these goals. 

What are the hallmarks of the North Star approach? There are four tenets 
that, ideally, will be enacted in tandem to ensure that when a fundamen-
tal right like liberty is constrained, these constraints are narrowly tailored 
to serve the compelling state purposes of safety and repair. Legislatures 
can further ensure that the application of a state’s compelling state pur-
poses are narrowly tailored to certain factual situations and offenses and 
setting limits on how long people can be incarcerated. 

1. Determine what compelling state purposes can constrain the 
fundamental right of liberty 

Compelling purposes haven’t been universally defined by the U.S. 
Supreme Court, but observers have noted that they must be more than 

“merely legitimate;” they must be “important enough to warrant use of 
a highly suspect tool”—that of restricting a fundamental right.233 In line 
with Vera’s proposed guiding principles for sentencing, the only time 
when a sentence of incarceration—one that restricts the fundamental 
right to personal liberty—should be permissible is if it is narrowly tailored 
to serve the compelling interests of safety or repair—that is, if it is no 
longer nor more restrictive than necessary to achieve those goals.234 

As discussed in Chapter 2, incarceration is rarely necessary to deliver 
safety, and thus current sentencing law and practice that rely on incar-
ceration in the majority of instances are not narrowly tailored to meet that 

We need a holistic, 
prophylactic 
approach to 
sentencing that 
presumes sentences 
will be served in the 
community except 
in very limited 
circumstances.
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interest. A properly focused approach would limit incarceration for safety 
purposes to the few people who are unable to live in the community 
without causing additional serious physical harm to others. An evidentiary 
standard for what this inquiry might look like follows in the next section.

Repair, the other compelling interest, should occur in the community as 
much as possible, where the person who caused harm can give back to 
the person or people harmed, if practicable, and to the community. In a 
narrow band of cases involving some survivors, though—such as homi-
cide victims’ families and people injured by sexual violence—the harm may 
be so severe that in order for repair to happen there needs to be an initial 
period of separation from the community. In pre-modern times, exile or 
banishment served the function of enabling the community to reconsti-
tute itself without the trigger of anger caused by the ongoing presence 
of the wrongdoer in the community.235 These options do not exist today. 
Instead, a period of incarceration can provide survivors and their families 
an opportunity to absorb the shock of the harm and create some space 
for grief and anger and, for the person who engaged in harm, to reflect 
and develop a plan to demonstrate repair.236 This period of time should be 
limited. The point of such incarceration is not to punish, but to separate 
while the community heals, and therefore the conditions of incarceration 
should not be a punishment and should center human dignity. 

2. Enact an evidentiary standard to support sentences to incarceration

Although there is a standard of proof that must be met to convict— 
beyond a reasonable doubt—there is no such corollary for issuing sentenc-
es to incarceration.237 Vera recommends that the standard of proof be clear 
and convincing evidence and that the prosecutor be required to show: 

a.	 In a case in which safety is the proposed compelling purpose, that the 
current conviction is for a crime that has

	↳ caused death or serious bodily injury; or

	↳ created a substantial risk of death or serious bodily injury; or 

	↳ consisted of sexual assault or abuse of high degrees of severity as 
defined by a jurisdiction; and 

	↳ no combination of community supervision or community-based 
programming or treatment can reasonably keep the person from 
causing additional injury of the same or similar nature. 

b.	 In a case in which repair is the proposed compelling purpose, that the 
person has been convicted of an offense that causes the highest level 
of harm to others and that an initial period of separation through incar-
ceration is required in the specific case to facilitate repair of that harm. 
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3. Require a probative fact-finding hearing before imposing a 
sentence to incarceration 

As discussed in Chapter 3 on page 34, most people who have commit-
ted a violent act do not necessarily present a danger of ongoing violence. 
Therefore, before incarcerating (incapacitating) them for community 
safety, the inquiry should proceed much further than whether the person 
has been convicted of a violent crime. Before any carceral sentence is 
considered, a probative fact-finding hearing should occur that considers 
limiting factors such as the nature and seriousness of the specific threat 
the person would pose if serving a community sentence and prior recent 
instances of causing serious physical injury or serious sexual assault or 
abuse in the community. These factors help the court identify people who 
cannot be safely managed in the community. As for repair, the hearing 
might consider the input of the person harmed or their family members; 
people from the sentenced person’s and survivor’s communities, including 
family members; restorative justice organizations that are willing to work 
with the person being sentenced; and the person being sentenced, in-
cluding regarding their current readiness to be held accountable for their 
actions and their willingness to make amends. 

4. Institute a look-back period at the five-year mark into a carceral 
sentence and every three years thereafter 

Legislators must heed evidence about community-based interventions 
that reduce violent behavior, aging out of crime, and the detrimental 
impact that prison can have on personal growth and transformation. They 
should note international standards of prison sentence length; the Nordic 
countries, for example, use incarceration for safety and separation for re-
pair, but the average time served, even for murder, is less than 20 years.238 
In addition to setting much lower maximum sentences, narrow tailoring 
for carceral sentences requires opportunities for review of current threats 
to public safety and/or progress toward repair. Legislators and judges 
cannot predict when exactly this will happen, so they should build in pe-
riodic opportunities for a person serving time to be assessed for release—
through either parole review, judicial review narrowly focused on these 
areas, or some other administrative method of review. The five-year mark 
is a substantial enough period of time for a person to demonstrate their 
character and efforts toward repair and rehabilitation, and increasing the 
frequency of subsequent reviews will help ensure that no one remains 
incarcerated longer than is absolutely necessary to fulfill the purpose of 
their sentence.
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Investing in community sentencing options

The North Star conversation may seem like a long way off for some jurisdictions, while for others, 
some version of the question of who, if anyone, really “needs” to be incarcerated post-conviction 
is already being interrogated.a Regardless of where a state ends up on incarceration’s role as a 
response to unlawful behavior, most jurisdictions agree on the need to have more options than 
just prison to respond to the variety of cases and circumstances presented during sentencing.b 
Jurisdictions need to build this world by paying for it, funding a variety of reparative programs to 
serve as alternatives to incarceration. Those who favor these alternatives, outside and inside of 
government, can contribute by building widespread awareness of a different approach to sen-
tencing, one that promotes safety and builds up communities instead of putting so many of their 
members behind bars. These requirements intersect, of course; building and funding programs 
does not happen without advocacy, and advocacy uses successful examples of funded programs 
that deliver more safety and repair without incarceration to call for building and expanding them. 
To assist state actors and advocates in these interlocking efforts, Vera offers a final point: brief 
examples of budget strategies that have been used to build funding for community alternatives to 
incarceration. 

 Budget strategies 

	› Legislative budget enactments. In August 2021, the Los Angeles County Board of Supervisors 
voted to direct 10 percent of all locally controlled revenue to community development, including 
alternatives to incarceration.c The board vote followed a 2020 voter referendum that called for 
the set-asides and detailed spending possibilities such as noncustodial diversion and restor-
ative justice programs.d A coalition of more than 130 community organizations led an organiz-
ing campaign for the referendum’s passage, arguing that public safety, a common goal, is best 
served through community-based services.e On a smaller scale, cities such as Washington, DC, 
have recently increased spending on restorative justice.f 

	› Executive-level decision-making. Another way to increase money for community-based 
responses to unlawful behavior is by putting it in the executive budget and increasing it year by 
year. New York City has modeled this approach. Since the 1980s, the city has developed in-
creasingly robust alternative to incarceration options relative to other parts of the country and 
has added significantly to this budget over time—from $265 million in 2001 to more than $750 
million in the 2020 budget, which, even adjusted for inflation, constitutes an 85 percent in-
crease.g More work needs to be done, however, as spending on these programs grew from only 
5.6 percent of the city’s overall spending on public safety in 2001 to 8.1 percent in 2020.h 

 

a	 Liza Weisstuch, “Does Building Better Jails Go Far Enough?” New York Times, September 24, 2021, https://www.
nytimes.com/2021/09/24/nyregion/rikers-nyc-prison-design.html.

b	 Matt Clarke, “Polls Show People Favor Rehabilitation over Incarceration,” Prison Legal News, November 6, 2018, 
https://perma.cc/TN9F-TV6C.

c	 Staff, “LA County Sets Policy to Match Invalidated Measure J,” Antelope Valley Times, August 11, 2021, https://perma.
cc/UMQ6-BZKL. 

d	 The measure itself was ruled unconstitutional based on its methodology, not content, which left the door open for 
the county supervisors to independently enact the voter-approved provisions. Megan Nguyen, “Judge Strikes Down 
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Measure J, Seen as a Blow to the Criminal Justice Reform Movement,” LAist, June 18, 2021, https://perma.cc/HZV9-
FS3U; Los Angeles County, California, Measure J (2020), https://perma.cc/ABT8-HBZ4; and Chief Executive Office, 
County of Los Angeles, “Alternatives to Incarceration Initiative,” archived December 2, 2021, https://perma.cc/MYS8-
EB74. 

e	 Reimagine Los Angeles, “Measure J,” archived December 2, 2021, https://perma.cc/NQ2U-UAE5. 

f	 Eliana Golding, “What’s in the FY 2021 Police and Public Safety Budget?” DC Fiscal Policy Institute, October 8, 2020, 
https://perma.cc/44MB-WFR9; and DC Office of Neighborhood Safety and Engagement, FY 2021 Approved Budget 
(Washington, DC: DC Office of Neighborhood Safety and Engagement, 2020), Table NS0-4, https://perma.cc/YL3J-
Z8RD. 

g	 For a history of alternative to incarceration programs in New York from their inception in the 1980s through restrict-
ing and assignment of dedicated funding sources in 1997, see Rachel Porter, Sophia Lee, and Mary Lutz, Balancing 
Punishment and Treatment: Alternatives to Incarceration in New York City (New York: Vera Institute of Justice, 2002), 
https://perma.cc/L3FP-SGGX. This report evaluated the effectiveness of such programs in diverting people who would 
otherwise have been sentenced to prison and found that the programs were serving mostly people facing B level felony 
charges such as robbery or drug sales. Those who attended the programs had the same level of reoffending as people 
who were sent to prison, demonstrating that prison was not necessary as a crime reduction strategy. For spending on 
alternatives to incarceration programming from 2001 to 2020, see New York City Independent Budget Office, A Full 
Accounting: How Much Does New York City Spend on Its Criminal Justice System? (New York: New York City Indepen-
dent Budget Office, 2021), 6, https://perma.cc/JGC9-HHXH. To calculate the budget increase, authors adjusted $265 
million for inflation to get $405,460,724 in 2021 dollars. Ian Webster, “CPI Inflation Calculator,” database (San Mateo, 
CA: Alioth, LLC) (search: Value of $265,000,000 from 2001 to 2021), https://perma.cc/RKE6-UUQN. 

h	 New York City Independent Budget Office, A Full Accounting, 2021, 6.
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Conclusion

The sentence that follows a conviction is seen by people involved in a 
particular case and by the public at large as a verdict on the criminal legal 
system: Does it work? Does it impart justice? Does it make communities 
safer? Historically, “working” has fit into four rationales: providing retribu-
tion, or satisfaction; deterring new crime through the fear of punishment; 
incapacitating people so that they don’t have the opportunity to com-
mit additional crimes; and rehabilitating people who engage in unlawful 
behavior. These rationales have played out with various emphases over 
more than 200 years of sentencing history, but in each case resulting 
in a sentence to incarceration, they turn, by no coherent process, into a 
declaration of how many months or years a person must serve behind bars. 
Those months or years are for the most part lengthy, as these theories, 
as applied in the United States, have been used to ratchet 
up sentences to fit the perceived need, without thought to 
accompanying harms. But there are harms: our additions 
to carceral sentences take away people’s freedom, reduce 
safety through weakening communities, and disproportion-
ately target Black people because our nation’s conceptions 
of who needs to be punished, deterred, or locked away are 
so tied to anti-Blackness. 

There is a better way. This paper puts forth new guidance 
about what it means for sentencing to “work,” freed from 
the weight of these previous rationales, which as practiced 
are unsupported by evidence and capable of such harm. 
The new guidance asks legislators devising sentences, 
prosecutors requesting them, judges setting them, and the 
public to whom these actors all answer to measure how 
well sentencing works by three measures: 

	› Does it privilege liberty? 

	› Does it make individuals and communities safer, according to rigorous, 
ongoing research about the nexus between carceral sentences and 
safety? 

	› Does it repair the harm caused by unlawful behavior, informed by what 
crime survivors need? 

The evidence presented here shows that it is possible to answer all three 
questions “yes” with mostly community-based sentences that closely 
manage any demonstrated ongoing safety issues a person may present 
and facilitate reparative actions. Following these guiding principles in 
sentencing builds more safety and satisfaction in response to unlawful 
behavior, both on an individual level and within communities. If we truly 
want to end mass incarceration and provide a safer present and future, 
we can and must address sentencing.  

If we truly want 
to end mass 
incarceration and 
provide a safer 
present and future, 
we can and must 
address sentencing.
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FIGURE A1

Timeline of major sentencing legislation in the “tough-on-crime” era

Sentencing 
policy category

Specific legislation Policy description

Determinate 
sentences

Maine and 
California 
determinate 
sentencing 
legislation239 

(1975 & 1976)

In 1975 and 1976, Maine and California became the first 
states to adopt determinate sentences—by 2002, 17 other 
states had adopted these sentences for most offenses.240 
Determinate sentences essentially eliminated the opportu-
nity for discretionary release via parole and became popular 
during the mid-1970s in part due to a rejection of the era 
of indeterminate sentences (late 1800s to 1975).241 Inde-
terminate sentences were critiqued by both liberals and 
conservatives: liberals argued that racial bias in judges’ 
decision-making meant Black people served longer prison 
sentences and received parole at lower rates than their white 
counterparts, and conservatives lamented that indeterminate 
sentences were too lenient and equivalent to a “get out of jail 
free card.”242 Determinate sentences were meant to correct 
for indeterminate sentencing’s faults by regulating sentence 
length, with the goal of increasing the transparency and pre-
dictability of punishment.243 These policies paved the way for 
structured sentencing policies and presumptive sentencing 
guidelines.244 

Life without 
parole 
sentences

Multiple Life without parole (LWOP) sentences are emblematic of 
the “tough-on-crime” ethos: retribution, punishment, and 
excessive incapacitation.245 These sentences fundamentally 
reject the notion that people can grow, change, and express 
remorse.246 LWOP sentences gained popularity starting with 
the ban on the death penalty that was in place from 1972 to 
1976.247 Only seven states had LWOP laws on the books before 
1972, then between 1972 and 1990, 26 more states codified 
LWOP provisions.248  

Mandatory 
minimums 
(drugs)

The federal Com-
prehensive Drug 
Abuse Prevention 
and Control Act 
of 1970249   
(also known as 
the Controlled 
Substances Act)

This legislation 

(1)	 categorized drugs by potential level of abuse using 
“schedules” (marijuana was labeled a Schedule 1 drug 
along with heroin, LSD, and ecstasy);

(2)	 created strict rules about the importation and exportation 
of controlled substances;

(3)	 established limited treatment programs for those who 
struggled with drug abuse; and

(4)	 instituted severe penalties for drug offenses (for example, 
someone convicted of possessing any amount of a Sched-
ule 1 drug like marijuana could be imprisoned for 15 years).

Appendix A
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Sentencing 
policy category

Specific legislation Policy description

Rockefeller Drug 
Laws (New York 
1973)250

The law, among other things, implemented extremely harsh 
sentences for a range of drug offenses.251 For example, some-
one charged with, small amounts of marijuana, cocaine, or her-
oin possessing faced 15-year mandatory minimum sentences.252 
At their height, these laws led to the incarceration of more than 
23,000 people—66 percent of whom had never been to prison 
before.253 Additionally, these laws led to stark racial dispari-
ties in imprisonment: by 2001, for every white man between 
the ages of 21 and 44 incarcerated for a drug offense, there 
were 40 Black men in that age range behind bars for the same 
reason.254 Other states adopted the Rockefeller Drug Laws and 
established similarly harsh punishments for drug offenses.255 

Anti-Drug Abuse 
Acts of 1986256 & 
1988257 

The 1986 federal law instituted harsh penalties for a wide range 
of drug crimes. The legislation is perhaps most known for 
establishing the 100:1 sentencing disparity for those convicted 
of possessing crack versus powder cocaine—meaning that 
someone convicted of possessing 5 grams of crack cocaine 
would receive the same sentence as someone convicted of 
possessing 500 grams of powder cocaine. Crack cocaine’s 
use was extremely racialized in the media as a “Black” drug, 
while powder cocaine was associated with wealth, prestige, 
and whiteness.258 There are few discernible pharmacological 
differences between cocaine’s forms.259 

The 1988 legislation “increased prison sentences for drug 
possession, enhanced penalties for transporting drugs, and es-
tablished the Office of National Drug Control Policy, which co-
ordinates and leads federal anti-drug efforts.”260 Crack cocaine 
also became the only drug with a five-year mandatory minimum 
for simple possession (a misdemeanor) on a first offense.261  

Three-strikes 
laws 

California’s AB 
971 “Three Strikes 
and You’re Out” 
(1994)262 

California’s legislation mandated a tiered sentencing system 
for people with prior felony convictions: If a person had one 
“strike,” or conviction for a serious or violent felony in the past, 
on their record, the sentence for any new felony conviction was 
doubled. If they had two strikes, then any new felony conviction 
carried a 25-years-to-life sentence—no matter what it was for. 
And the sentences for “strikers” convicted of more than one 
offense had to be served consecutively, not concurrently.

By 10 years after the law’s enactment, more than 80,000 
“second strikers” and 7,500 “third strikers” had been sent to 
state prison.263  

From 1994 to 1996, 24 states adopted three-strikes laws 
“aimed at imposing substantially more severe mandatory prison 
sentences” for those with prior records.264  
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Sentencing policy 
category

Specific legislation Policy description

1994 Violent 
Crime Control and 
Law Enforcement 
Act (1994 Crime 
Bill)265 

The 1994 Crime Bill “authorized the death penalty for dozens 
of existing and new federal crimes, and mandated life impris-
onment for a third violent felony,” otherwise known as “three 
strikes and you’re out.”266 

“Truth in 
sentencing”

1994 Violent 
Crime Control 
and Law Enforce-
ment Act (1994 
Crime Bill)267 

“Truth in sentencing” (TIS) policies ensured that those in prison 
served anywhere from 85 percent to 100 percent of their sen-
tences before being considered for parole.268 The 1994 Crime 
Bill played an outsize role in expanding TIS requirements—and 
incarceration—across the country. The legislation created the 
Violent Offender Incarceration and Truth-in-Sentencing federal 
grants, which allocated billions of dollars for states to expand 
law enforcement agencies and build prisons.269 The only major 
requirement to access these funds was that states had to keep 
those convicted of violent offenses incarcerated for at least 85 
percent of their sentences.270 By 2002, 28 states had adopted 
TIS laws.271 

Appendix B

FIGURE A2

Conviction histories by category

Conviction history 
score severity 
category N %

1 26,045 42.90%

2 8,424 13.88%

3 10,176 16.76%

4 6,065 9.99%

5 3,476 5.73%

6 5,961 9.82%

Unknown 561 0.92%

Total 60,708 100%

Note: Vera compressed the 43 federal crime severity levels 
into six categories for practicality of analysis and so that the six 
categories would be translatable to a state felony classification 
of five to six levels of severity. U.S. Sentencing Commission, U.S. 
Sentencing Guidelines Manual (Washington, DC: U.S. Sentencing 
Commission, 2018), ch. 5, pt. A., https://perma.cc/6P9K-R6CL. 
States can and do use a variety of alphanumerical schemes to 
categorize crimes by severity. For example, Illinois has six degrees 
of felony: first-degree murder (as its own class), Class X felonies, 
and then Class 1-4 felonies, in decreasing order of severity; the 
state also has Class A-C misdemeanors. 730 Ill. Comp. Stat. § 
5-4.5-10. On the other hand, the state of Washington has only 
three felony classifications, A–C, and two descriptive classifi-
cations for misdemeanors. Wash. Rev. Code § 9A.20.020. For 
simplicity’s sake, Vera used a six-level division with numerical 
indicators from one (least severe) to six (most severe).
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Appendix C: Methodology for Estimating the Impact of Proposed 
Sentencing Reforms on the Federal Prison Population in 2016

Vera partnered with an external researcher, Michael Wilson, to prepare 
and analyze data for this report.272 Prison projections often use histori-
cal data to project the future prison population by estimating admission 
growth rates, length of stay growth rates, and the timing of releases for 
people currently incarcerated. For this analysis, Vera did not attempt to 
estimate the future prison population but instead estimated the histor-
ical impact of admissions from 2006 through 2016. Vera then modeled 
various policy changes and estimated the impact over this time period if 
those policy changes had been in place starting in 2006.

Researchers based the prison projections for this analysis on historical 
data from the U.S. Sentencing Commission. Vera relied on 11 years of 
sentencing data for those sentenced between 2006 and 2016.273 

Calculating a baseline incarcerated population

The basic formula for projecting the number of people in prison is the 
number of annual admissions multiplied by the expected length of stay in 
years. It is not possible to link Bureau of Prison data with the U.S. Sen-
tencing Commission’s data, so Vera relied on a field in the U.S. Sentencing 
Commission’s data set—“total prison sentence calculation,” which is the 
number of ordered months of imprisonment—as the base for the expect-
ed length of stay for incarcerated people.274 Because federal sentences 
are subject to good time, estimated at 13 percent off of a sentence, Vera 
assumed people would serve 87 percent of their sentence.275 Additionally, 
researchers subtracted time served credits for those who had them. 
Finally, the researchers assumed that incarcerated people would not 
serve sentences past the age of 75.276 The total prison sentence with 
these adjustments determined the baseline estimated length of stay.

Estimating impacts

To estimate annual impacts, researchers created a model that moves 
individual people in and out of prison based on a length of stay distribu-
tion. The model used the number of monthly prison admissions based on 
U.S. Sentencing Commission data and the monthly length of stay distri-
bution to flow people into prison based on admissions and out of prison 
based on how long they were expected to stay.277 Researchers used the 
same approach to create a baseline prospective prison bed impact for 
those sentenced between January 1, 2006, and December 31, 2016. Re-
searchers used this same method for various policy options, subtracting 
the prison bed population under these policy changes from the baseline 
prison population to estimate the annual prison bed reduction. 

Using these methods resulted in a projected 2016 prison population that 
was higher than the published federal prison population. This is likely to 
due to Vera’s length of stay estimate being longer than people’s actual 
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length of stay. However, without detailed prison data, it is not possible 
to adjust the length of stay calculation for each sentenced person. In-
stead, researchers made a downward adjustment of the baseline prison 
estimates and all of the policy estimates of 17 percent. This factor was 
calculated by comparing the predicted prison population on September 
30, 2016, to the published total prison population on the same date.278 

Policy modeling

Vera used the projections methodology detailed above for each of the 
policy areas described below. For each policy, Vera made a number of 
assumptions that impacted either the estimated length of stay or the es-
timated number of admissions. Vera then ran those changes through the 
flow model to estimate the annual prison bed reduction from each policy.

Policy 1—Sentencing caps: This policy caps sentences at 20 years for 
the most serious offenses and caps lower-level offenses into five addi-
tional categories based on crime severity. Additionally, those who are 25 
years of age or younger have lower caps than those who are over 25.

To estimate new lengths of stay based on this policy, Vera created six 
sentencing buckets for those over 25 and six sentencing buckets for those 
who were 25 and younger. The researchers took the structure of felony 
and misdemeanor classifications based on severity (A–E or 1–6) that is 
common in state systems and transferred it to the federal system.279 The 
researchers then compressed the many offense severity levels from the 
federal sentencing guidelines (43) into the six categories of severity.280 The 
compression simplifies the analysis and makes the analysis comparable to 
a state system, so that a similar analysis could be done on state data in the 
future, given availability of sentencing data. To look at the impact of this 
policy change by itself, isolated from other changes, Vera removed anyone 
with a mandatory minimum from the calculation, as mandatory minimums 
can exceed guideline maximums and to reduce these sentences would 
require changing mandatory minimums. (Changing mandatory minimums 
is its own separate reform; see Policy 4 on page 62.) 

From the original sentencing data, Vera compared each person’s actu-
al sentence to the maximum guidelines sentence and expressed this as 
a fraction. For example, if the maximum potential sentence under the 
existing guidelines is 48 months, and the person’s actual sentence was 36 
months, the fraction would be 36/48—or 75 percent of the maximum sen-
tence in their grid block. Vera multiplied this percentage by the new sen-
tencing cap to get an estimated new sentence. If the new sentence was 
below the new minimum range, Vera assumed the person would receive 
the minimum sentence in the new range. Vera also assumed that if the 
policy resulted in a longer sentence, the person’s sentence would remain 
the same as it was before the policy change. Finally, since the researchers 
were estimating the impact of this policy in isolation, they assumed the 
person would not receive any good-time reductions. 
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Policy 2—Increases in good-time 
earning: This policy would increase 
the amount of good time incar-
cerated people could receive to 
50 percent of their sentence from 
the 13 percent estimate of current 
practice. Vera assumed that most 
people (82 percent) would earn the 
new good-time credit through their 
disciplinary records. Vera based this 
estimate on the rate at which good 
time is earned in state systems, 
where good-time accumulation is a 
much more common occurrence and 
data exists about the percentage of 
eligible people who earn all of their 
good time.281 Vera assumed that this 
would apply to all sentences except 
for the last six months of each per-
son’s prison time. This was because 
Vera assumed that time accrued in 
intervals, assigned a six-month interval, and reasoned that after serving 
the last six months of a sentence, one could not earn three months off 
because one would already be done with the sentence. 

To estimate the new length of stay, Vera used the same calculations as 
the baseline length of stay (described above) and changed the 13 percent 
good-time reduction to 41 percent (82 percent receiving good time 
multiplied by a 50 percent reduction).

Policy 3—Removes criminal history from sentencing: This policy is 
designed to remove prior record enhancements from inclusion in the sen-
tencing decision. The federal sentencing system uses a matrix based on 
crime severity and criminal history to determine the sentencing range for 
each person. Vera assumed that, under this policy change, each person 
would be sentenced based on the first column of the sentencing matrix, 
which is the lowest level of criminal history—a category reserved for 
people with either no prior convictions or ones that resulted in no more 
than six months of jail time.

FIGURE A3

New maximum sentence lengths for each crime severity 
group under proposed reform

Crime severity
Maximum sentence 
(over 25 years) 

Maximum sentence 
(25 years and younger)

1–11 No prison No prison

12–25 0–12 months 0–12 months

26–32 12–36 months 12–24 months

33–36 36–60 months 24–36 months

37 and higher 60–120 months 36–90 months

Murder 120–240 months 90–180 months
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FIGURE A4

Sentencing Table (in months of imprisonment)

1 0–6 0–6 0–6 0–6 0–6 0–6

2 0–6 0–6 0–6 0–6 0–6 1–7

3 0–6 0–6 0–6 0–6 2–8 3–9

4 0–6 0–6 0–6 2–8 4–10 6–12

5 0–6 0–6 1–7 4–10 6–12 9–15

6 0–6 1–7 2–8 6–12 9–15 12–18

7 0–6 2–8 4–10 8–14 12–18 15–21

8 0–6 4–10 6–12 10–16 15–21 18–24

9 4–10 6–12 8–14 12–18 18–24 21–27

10 6–12 8–14 10–16 15–21 21–27 24–30

11 8–14 10–16 12–18 18–24 24–30 27–33

12 10–16 12–18 15–21 21–27 27–33 30–37

13 12–18 15–21 18–24 24–30 30–37 33–41

14 15–21 18–24 21–27 27–33 33–41 37–46

15 18–24 21–27 24–30 30–37 37–46 41–51

16 21–27 24–30 27–33 33–41 41–51 46–57

17 24–30 27–33 30–37 37–46 46–57 51–63

18 27–33 30–37 33–41 41–51 51–63 57–71

19 30–37 33–41 37–46 46–57 57–71 63–78

20 33–41 37–46 41–51 51–63 63–78 70–87

21 37–46 41–51 46–57 57–71 70–87 77–96

22 41–51 46–57 51–63 63–78 77–96 84–105

23 46–57 51–63 57–71 70–87 84–105 92–115

24 51–63 57–71 63–78 77–96 92–115 100–125

25 57–71 63–78 70–87 84–105 100–125 110–137

26 63–78 70–87 78–97 92–115 110–137 120–150

27 70–87 78–97 87–108 100–125 120–150 130–162

28 78–97 87–108 97–121 110–137 130–162 140–175

29 87–108 97–121 108–135 121–151 140–175 151–188

30 97–121 108–135 121–151 135–168 151–188 168–210

31 108–135 121–151 135–168 151–188 168–210 188–235

32 121–151 135–168 151–188 168–210 188–235 210–262

33 135–168 151–188 168–210 188–235 210–262 235–293

34 151–188 168–210 188–235 210–262 235–293 262–327

35 168–210 188–235 210–262 235–293 262–327 292–365

36 188–235 210–262 235–293 262–327 292–365 324–405

37 210–262 235–293 262–327 292–365 324–405 360–life

38 235–293 262–327 292–365 324–405 360–life 360–life

39 262–327 292–365 324–405 360–life 360–life 360–life

40 292–365 324–405 360–life 360–life 360–life 360–life

41 324–405 360–life 360–life 360–life 360–life 360–life

42 360–life 360–life 360–life 360–life 360–life 360–life

43 life life life life life life

Offense Level II
Criminal History Category (Criminal History Points)

I
(0 or 1) (2 or 3) (4, 5, 6) (7, 8, 9) (10, 11, 12) (13 or more)

III IV V VI

Source: U.S. Sentencing Commission, November 1, 2016, https://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2016/
Sentencing_Table.svg.

Zone A

Zone B

Zone C

Zone D
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Once the sentencing range was determined based solely on the crime 
severity row of the current sentencing matrix, not the criminal history col-
umn, Vera used a similar method as was used for Policy 1. Vera calculated 
the fraction of the actual sentence to the maximum sentence within the 
existing guidelines, and then used this as a multiplier for the new maxi-
mum sentence based on the removal of criminal history. The researchers 
assumed that the new sentence could not go below the bottom of the 
new range unless the baseline sentence was already below that range. 
Finally, Vera assumed that the new sentence could not be higher than the 
baseline sentence.

Policy 4—Eliminate mandatory minimum sentences: The federal sen-
tencing system includes several mandatory minimum sentences. Vera 
examined the impact of removing all mandatory minimum sentences and 
separately examined the impact of removing only drug mandatory min-
imum sentences. People convicted of these offenses must serve a man-
datory sentence, with a few limited exceptions. However, the mandatory 
minimum sentence length is often within or even below the guidelines 
sentence. In these cases, removing the mandatory minimum sentence 
may not actually reduce the person’s time in prison. 

To estimate the new length of stay under this policy change, Vera included 
all people with a mandatory minimum sentence. Vera placed people into 
three categories:

1	 For those where the mandatory minimum sentence was above the 
guidelines sentencing range, Vera assumed that the new sentence 
would be halfway between the upper and lower guidelines range. 

2	 For those where the mandatory minimum sentence was already 
within or below the guidelines range, Vera assumed they would 
receive a similar percentage of the guidelines sentence as current 
people whose sentence is governed by the guidelines. Vera exam-
ined the sentencing data for those with a guidelines sentence and 
found that the average sentence that was below the guidelines was 
37 percent lower than the bottom of the guidelines sentence. Vera 
assumed this same percentage would apply once the mandatory 
minimum was removed.

3	 If the mandatory minimum sentence was more than 37 percent lower 
than the bottom of the guidelines, Vera assumed this policy would 
have no impact on the person’s length of stay.

Policy 5—Increase the use of probation: Under the federal sentencing 
guidelines grid above, there are four sentencing zones, A to D, with D 
including the more serious offenses and more extensive criminal histories. 
Within this system, anyone can receive a probation sentence. However, 
the presumption is that people sentenced in zones C and D will go to 
prison unless there is a compelling reason for a dispositional departure.
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For this policy, Vera assumed that a portion of the people in these two 
zones would now be eligible to receive a probation sentence instead of a 
prison sentence. Vera assumed those with the longest sentences would 
not receive probation and instead focused on those within these newly 
eligible categories who already had relatively short sentence lengths. 
For those in Zone C, Vera assumed that 40 percent of the bottom 45th 
percentile of the sentencing distribution would now receive probation. 
For those in Zone D, Vera assumed that 20 percent of the bottom 45th 
percentile of the sentencing distribution would now receive probation.

Combining all policies: The combination of all policies into one estimate 
is more complicated than just adding the individual policies together. 
There is some overlap, or double-counting, between certain policies that 
needs to be accounted for. To combine the policies, Vera started with 
the Policy 1 assumptions (lowering sentencing maximums throughout 
six classes of sentences), included the Policy 4 assumptions (eliminating 
mandatory minimums) for those with a mandatory minimum, then applied 
Policy 2 (earning good time at 41 percent of a sentence), and finally re-
moved those from prison who were flagged as receiving probation under 
Policy 5. Policy 3 impacts (removing criminal history enhancements) were 
not included, as Policy 1 and Policy 4 would impact the same people but 
with a larger sentence reduction.
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